IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SHAWN BECK,
Plaintiff,
CIVIL ACTION
V.
No. 03-2646-CM
THE BOARD OF COUNTY

COMMISSIONERS OF THE COUNTY
OF LEAVENWORTH, €t al.

Defendants.
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MEMORANDUM AND ORDER

Faintiff filed the instant action on December 18, 2003. On January 21, 2004, defendant
Herbert Nye filed aMotion to Dismiss (Doc. 6), to which plaintiff responded. On March 30, 2004,
both defendant Board of County Commissioners of the County of Leavenworth and Nyefiled a
Motion to Dismiss (Doc. 15), wherein defendants contend that this court lacks subject matter
jurisdiction over this case.

Plaintiff’s response to defendants Motion to Dismiss (Doc. 15) was due on April 22, 2004.
On April 27, 2004, this court ordered plaintiff to show cause, in writing, on or before May 3, 2004,
why defendants Motion to Dismiss (Doc. 15) should not be granted and further directed plaintiff to
file aresponse to defendants motion on or before May 3, 2004. On May 4, 2004, plaintiff's
counsd filed aMoation to Withdraw (Doc. 20) and aso moved for an extenson of timein which to
respond to defendants Motion to Dismiss. The court granted plaintiff’ s request, ordering that

plaintiff’s response be filed by May 10, 2004. To date, plaintiff hasfailed to file aresponse to




defendants Motion to Dismiss (Doc. 15). The court will therefore rule upon defendant’s Motion to
Dismiss without the benefit of aresponse from plaintiff.
l. Facts

Plantiff aleges that defendants discriminated againgt him based upon his disability.
Specificdly, plantiff assertsin his complaint that he tore hisright ACL on the job in December 2001.
Paintiff returned to work the following April with minimd restrictions. That same month, he gpplied
for apogtion with the Sheriff’ s office. Plaintiff submitted to amedicd examination and drug test, and
on April 23, 2002, plaintiff was offered the pogition he sought. On April 26, 2002, an individud at
the Sheriff’ s office informed plaintiff that plaintiff could not report to work because plaintiff has not
been fully released by worker’ s compensation. Plaintiff brought the ingtant lawsuit, asserting claims
under the Kansas Act Againgt Discrimination (KAAD), Kan. Stat. Ann. § 44-1001 et seq., and the
Americans with Disahilities Act (ADA), 42 U.S.C. § 12001 et seq.
. Standards

The court will dismiss acause of action for fallure to state aclam only when it gppears
beyond a doubt that the plaintiff can prove no set of factsin support of the theory of recovery that
would entitle him or her to rdief, Conley v. Gibson, 355 U.S. 41, 45-46 (1957); Maher v.
Durango Metals, Inc., 144 F.3d 1302, 1304 (10" Cir. 1998), or when an issue of law is
dispogtive, Neitzke v. Williams, 490 U.S. 319, 326 (1989). The court accepts astrue al well-
pleaded facts, as distinguished from conclusory allegations, Maher, 144 F.3d at 1304, and all
reasonable inferences from those facts are viewed in favor of the plaintiff, Witt v. Roadway

Express, 136 F.3d 1424, 1428 (10" Cir. 1998). Theissuein resolving a motion such asthisis not
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whether the plaintiff will ultimately prevall, but whether he or she is entitled to offer evidence to
support the clams. Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), overruled on other grounds,
Davisv. Scherer, 468 U.S. 183 (1984).
[1l.  Discussion

A plantiff must exhaugt his adminigtrative remedies before bringing suit under the ADA and
KAAD. Aramburu v. Boeing Co., 112 F.3d 1398, 1409 (10" Cir. 1997). Thefiling of acharge of
discrimination with the Equal Employment Opportunity Commisson (EEOC) isa prerequidte to this
ocourt’sjurisdiction. Jones v. Runyon, 91 F.3d 1398, 1399-1400 n.1 (10" Cir. 1996).

With respect to plaintiff’ s KAAD dam, plantiff must exhaust his adminidrative remedies with
the Kansas Human Rights Commission (KHRC) beforefiling aclam in thiscourt. Van Scoyk v. .
Mary's Assumption Parochial Sch., 224 Kan. 304, 306, 580 P.2d 1315 (1978). Exhaustion of
adminigrative remedies under KAAD requires that the complaint be filed with the KHRC within six
months after the dleged discriminatory act. Kan. Stat. Ann. 8 44-1005(i). In the present case, the
dleged discriminatory act occurred on April 26, 2002. Plaintiff did not directly file aclam with the
KHRC. Rather, plantiff’sonly atempt a filing a discrimination clam with any adminigtrative agency
was plantiff’s clam he filed with the EEOC on February 19, 2003, 299 days after the dleged
discrimination. The EEOC then submitted plaintiff’s clam to the KHRC. Because the EEOC charge
does not satisfy plantiff’s obligations under KAAD, and because plaintiff faled to file his KAAD
clam within Sx months of the aleged discrimination, the court dismisses plaintiff’ SKAAD dam.

The court turnsto plantiff’ sSADA dam. Like Title VI, anindividud ordinarily must filea

charge of discrimination with the EEOC within 180 days after the aleged unlawful practice occurred.




However, in deferrd states, such as Kansas, an individua has 300 days to file a charge with the
EEOC. A charge, however, is not deemed to be filed with the EEOC until the state agency has had
sixty daysto act on the charge or until the state agency has terminated its proceedings. Thus, a
complainant in adeferrd state must file his charge with the EEOC within 240 days of the aleged
discriminatory employment practice in order to insure that his federa rights will be preserved.
Mohasco Corp. v. Slver, 447 U.S. 807, 814 n.16 (1980).

In this case, plaintiff never filed any claim with the KHRC. Because plantiff never filed or
atempted to file any claim with the KHRC, no proceedings before that body were ever commenced.
See Hughsv. Valley Sate Bank, 26 Kan. App.2d 631, 994 P.2d 1079 (1999). Since plaintiff
failed to ever file his charges with the rdlevant state agency, his clams are limited to those within the
240 days preceding his EEOC charge. Here, plaintiff filed his EEOC charge 299 days after the
dleged discriminatory event. Accordingly, plaintiff’ s ADA clam will be dismissed for falure to
exhaud hisadminigrative remedies. See Shyder v. Boeing, 162 F. Supp. 2d 1212, 1219 (D. Kan.
2001) (dismissing ADA clam where plaintiff, who never filed daim with KHRC, failed to file charge
with the EEOC within 240 days preceding aleged events of discrimination).

IT ISTHEREFORE ORDERED that defendants Motion to Dismiss (Doc. 15) is
granted. Accordingly, defendant Herbert Nye' s Motion to Dismiss (Doc. 6) ismoot. Thiscaseis
hereby dismissed.

Daed this_13  day of May 2004, at Kansas City, Kansas.

g Carlos Murguia
CARLOSMURGUIA




United States District Judge




